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Privatizing Child Care Services is
Riskier Than You Think

There are many reasons to be leery of privatizing child care
services. But one that is rarely considered arises from
Canada’s international trade obligations that seriously limit
government policy and program options once private investment
is permitted in the child care sector. The following analysis
examines how governments may best maintain their policy
options relating to early childhood education and child care
(ECEC) in light of the constraints imposed by free trade agree-
ments — in particular those dealing with foreign investment
and services.

The ECEC policy context

In October 2004 the OECD released a report that was sharply
critical of Canada’s child care system, describing it as; “a patch-
work of uneconomic, fragmented services within which a small
“child care” sector is seen as a labour market support, often with-
out a focussed child development and education role.”

As noted by one of Canada’s leading authorities on ECEC,
Martha Friendly, Canada’s failure to keep pace with other
OECD countries is a consequence of its reliance on the market-
place for development and provision of child care.? The result
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has been limited public investment in child care and consider-
able reliance on informal care, private fees, and for-profit deliv-
ery. In comparison, most other OECD countries have progressed
toward publicly-managed, universal programs focussed on the
development of young children.?

This is the context in which the previous government negoti-
ated a series of five-year Federal-Provincial-Territorial (FPT)
funding agreements based on certain shared principles —
“quality, universally inclusive, accessible, and a developmental”
[sic].* These agreements were to be the first step in establishing
a national system of early learning and child care. However,
because the Liberal government declined to provide a legislative
framework for its child care initiative, the FPT Agreements were
entirely at the mercy of any subsequent administration that
would be free to abandon the program. As we know, this is pre-
cisely what the Harper government did soon after gaining office,
leaving a virtual vacuum where a national child care program
should be.

The provinces, now having to rely on their own scarce
resources, retreated from the commitments they had made
under the FPT Agreements leaving the door open to creeping
privatization. This analysis considers the consequences of allow-
ing private investment in child care sector to grow in light of
Canada’s international trade commitments.

The broad reach of international trade rules

Since the advent of the first free-trade agreement with the United
States in 1988, the scope of international trade and investment
agreements has been substantially expanded to encompass mat-
ters of domestic and local concern, including policy, programs and
law. The WTO framework now includes agreements concerning
investment, services, procurement, intellectual property, and
many forms of domestic regulation where these impinge even
indirectly on trade or foreign investment. The same is true for
NAFTA.

The explicit extension of trade disciplines to provincial and
municipal governments, and other public agencies, also repre-
sents a significant departure from the historic norms of interna-
tional trade law. The combined effect of these developments has
superimposed broad constraints on the authority of govern-
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ments at all levels, and many public institutions, that may be
ignored only at the risk of retaliatory trade sanctions or damage
awards made by foreign arbitral tribunals.

The risk of investor-state claims
Unlike the treaties they supercede, the new generation of inter-
national trade agreements are binding and enforceable. Moreover,
NAFTA investment rules accord foreign investors a virtually
unqualified and unilateral right to claim damages for violations of
the broadly worded constraints established by these rules.’
Furthermore, unlike the state-to-state dispute procedures of
NAFTA and the WTO, investor-state claims engender no ele-
ment of reciprocity because foreign investors have no obligations
under the treaty. In addition, foreign investors are indifferent to
the diplomatic and political pressures that may discourage gov-
ernments from invoking formal dispute resolution to challenge
popular social programs of another nation. For investors, unlike
governments, there are few disincentives to making claims.
Because they may be so readily invoked, NAFTA investment
disciplines present the most significant threat to public policy,
programs and law relating to social services.

The constraints of trade disciplines

It is worth briefly describing some of the constraints that would
be imposed by trade disciplines were they to apply in this con-
text. These would limit the right of governments to:

e limit foreign investment in the child care sector [NAFTA
and GATS: National Treatment];

e require that the boards of directors of child care
institutions be comprised of parents or members of the
communities served [NAFTA Art. 1107: Senior
Management and Boards of Directorl,

¢ expand the sphere of public not-for-profit child care
in a manner that diminishes the business of for-profit
commercial providers [NAFTA Art. 1110: Expropriation];’

¢ specify the qualifications for child care staff, or the
licensing requirements for child care institutions that
“are more burdensome than necessary” or that establish
“unnecessarily” barriers to the supply of child care
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services by foreign companies [GATS Art. VI: Domestic
Regulation]; or

¢ limit the number of companies providing child care
services, or the market share they can acquire [GATS
Market Access].

Governments must now tread carefully when developing new
policy and legal initiatives to avoid the risks presented by this
new generation of trade agreements. But assessing the nature
and extent of the constraints imposed by NAFTA and WTO dis-
ciplines is difficult because trade rules concerning investment,
services, and procurement are unprecedented, ill-defined, and
largely untested. To exacerbate the problem, efforts continue to
expand the framework of trade law, and new trade commitments
typically apply retroactively.

De jure vs. de facto risks

In identifying the potential pitfalls associated with trade rules,
two assessments must be made — the first is legal, the other
practical. The legal question concerns whether a particular
measure,” such as a requirement that child care centres be pub-
lic or community based organizations, conforms with trade rules
that limit or prohibit measures that exclude foreign service
providers.

The second question concerns the actual likelihood of a trade
challenge or foreign investor claim even where some action by
government may be inconsistent with free trade disciplines. The
risks here largely depend upon the extent to which the measure
affects the vested interests of our trading partners or foreign
investors. In an opinion prepared for the Romanow Commission,
a senior trade lawyer who represented Canada during the initial
free trade negotiations put it this way:

It is easy to invent NAFTA and WTO worst-case scenarios but the
actual impact of these agreements must be assessed realistically.
An expansion of the public component of the health care system
into new areas, with the resulting exclusion of private interests,
would result in NAFTA compensation claims or WTO challenges
only if the private economic interests adversely affected were sig-
nificant. If these interests are non-existent or insignificant, the
risk of claims or challenges is negligible.®
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Conversely the presence of significant private or foreign
investment interests in a particular sector may create a formi-
dable impediment to establishing new public programs. This is
true because NAFTA investment rules effectively entrench pri-
vate property rights (unlike Canada’s constitution), allowing for-
eign investors to claim compensation when their businesses are
adversely affected by public policy or regulatory initiatives.® The
result can be observed in New Brunswick’s retreat from plans to
establish a public auto insurance scheme in the face of threats
by the insurance industry to claim compensation under NAFTA
if it did so.

With this introduction, we turn to consider this question: Do
NAFTA or WTO rules limit the range of policy, funding and regu-
latory options that governments may wish to adopt, or abandon,
from time to time to ensure that child care programs meet and
remain responsive to the needs of Canadian children and families?

NAFTA

The right to expand or establish new social programs is one that
Canada did reserve under NAFTA. In this regard, Canada’s
reservation for “social services” provides that:

Canada reserves the right to adopt or maintain any measure with
respect to the provision of public law enforcement and correction-
al services, and the following services to the extent that they are
social services established or maintained for a public purpose:
income security or insurance, social security or insurance, social
welfare, public education, public training, health, and child care.
[emphasis added]"

Canada’s reservation for social services is “unbound”, mean-
ing that Canadian governments are entitled to maintain, expand
or establish new social services, such as a national ECEC pro-
gram. This is true even where such initiatives restrict the rights
of foreign investors or service providers, so long as governments
respect the limits of the public policy and legal domain carved
out by the reservation.

It is important, however, for governments to appreciate that
Canada’s reservation for social services does have significant
limits. To begin with, the reservation doesn’t apply to all NAFTA
investment and services rules, including the provision concern-

109



OUR SCHOOLS/OUR SELVES

ing expropriation which was invoked by the auto insurance
industry to discourage New Brunswick from proceeding with
plans to establish public auto insurance.

Another limitation arises from the fact that unlike law
enforcement or correctional services, this reservation for child
care only applies to "social services established or maintained for
a public purpose". Unfortunately the U.S. and Canada have very
different views about the meaning of these key but undefined
terms. According to the U.S. view:

The reservation in Annex II U-5 (the US equivalent to Canada’s)
s intended to cover services which are similar to those provided by
a government, such as child care or drug treatment programs. If
those services are supplied by a private firm, on a profit or not-for-
profit basis, Chapter Eleven and Chapter Twelve apply. [emphasis
added]*

In other words, child care provided by private companies
would not be considered a social service. Consequently child care
policies and law that sanctioned such private delivery would not
have the protection afforded by the NAFTA reservation. In other
words, according to the ranking US trade official of the day, only
social programs delivered by governments or public institutions
would be protected by this key reservation.

Canadian officials have little to say about the U.S. view, sug-
gesting instead that the scope of this reservation “depends large-
ly on how a country’s own government views the situation.” But
the suggestion that this reservation is essentially self-defining is
entirely inconsistent with the approach adopted by the NAFTA
parties for defining such exceptions, and is very unlikely to per-
suade an international trade or investment tribunal.*

It remains to be seen which view will prevail when a trade
panel or arbitral tribunal convenes to decide the matter. If the
protection afforded by this reservation is negated, the policy and
regulatory options of governments relating to child care will be
significantly constrained. For instance, and as noted, govern-
ments would not be able to exclude foreign child care chains from
investing in, or even dominating the sector.

Notwithstanding this controversy, it is clear that an ECEC
system that allows little if any role for private or commercial
providers is far more likely to fall within the boundaries of this
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key reservation. As a matter of law, there is a strong rationale for
establishing ECEC programs as public and not-for-profit.

This conclusion is reinforced when practical realities are
taken into account. The absence of significant foreign invest-
ment in the child care sec-
tor allows Canadian gov-
ernments to develop a The absence of significant foreign
national ECEC program jpvestment in the child care sector
without the threat of for-  5y1ows Canadian governments to
eign investor claims loom-  yoyalop a national ECEC program
ing over their heads. But without the threat of foreign investor

this strategic advantage . . .
would be loi if new cori_ claims looming over their heads.

mercial investment is

allowed in the sector. This

is precisely the predicament that now confronts Canadian gov-
ernments considering options for expanding the medicare sys-
tem to include pharmacare and homecare, and having to contend
with large and vested corporate interests in each domain.”

Significantly, prior to being replaced by the CHST, the Canada
Assistance Plan (CAP) restricted federal funding for child care to
public or non-profit bodies, a constraint that played an important
role in limiting the spread of commercial, for-profit child care in
many provinces. It is the legacy of that policy that has preserved
government options for establishing a national ECEC program.

There is significant international corporate interest in the
child care sector, but these corporations have yet to gain a sig-
nificant foothold in Canada. However, increased and more sta-
ble child care funding will no doubt renew interest for companies
seeking to expand into new markets.

It is unclear where the tipping point will be in determining
whether an ECEC system is private or commercial in character,
particularly if it is a mixed system that accommodates various
providers. Certainly one must distinguish between home care
and the services provided by transnational child care companies
like KinderCare Learning Centers Inc., even though both are
technically private for-profit operations.

It may be that even the marginal participation of commercial
players in ECEC sector disqualifies a government from claiming
the protection of Canada’s social services reservation, as a mat-
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ter of law. But this only underscores the importance of preserv-
ing the practical advantage that exists when there is little if any
foreign investment in the child care sector, thus leaving govern-
ments free to regulate without the imminent threat of foreign
investor claims.

The WTO General Agreement on Trade in Services (GATS)
The GATS is important because it applies to all government
measures'’ affecting trade in services whether established or
maintained by federal, provincial or local governments. The
GATS also defines “trade in services” broadly, and includes the
delivery of services provided though a “commercial presence.”
For example, a foreign-owned child care company operating in
Canada would be engaged in “international trade in services”
according to this GATS definition.

However, the GAT'S also includes a broad exclusion for servic-
es provided in the “exercise of governmental authority.” These
are defined as services provided “neither on a commercial basis
nor in competition with one or more services suppliers” (GATS
Article 1:3.c) [emphasis added].

The failure of the GATS to define these terms more precisely
has fuelled debate about the scope of this exemption.
Nevertheless it is clear that a national ECEC program provided
by public institutions on a not-for-profit (ie. non-commercial)
basis is far more likely to fall within the scope of this social serv-
ices exception than one where for-profit or commercial providers
are allowed to participate.

However, even where services are subject to the GATS, its
most onerous obligations, National Treatment and Market
Access, apply only to services with respect to which Canada has
made specific commitments. In doing so, Canada may also qual-
ify its obligations to exclude particular policies and programs.

The unqualified application of these GATS disciplines would
seriously limit if not prevent Canada from establishing an ECEC
program as a public system. In addition to the threat of investor
claims, this was precisely the problem that confronted New
Brunswick when it sought to establish a public auto insurance
system, because Canada had committed automobile insurance
under the GATS, thereby precluding such a public sector insur-
ance plan.
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Fortunately, the federal government has made no similar
commitments of education or child care services and has vowed
not to do so, at least with respect to “public education” services.
It is of concern that it has limited this promise to “public” edu-
cation services, a qualification it has not attached to health serv-
ices which it has said it will protect whether “public” or not.” By
doing so, Canada appears to be leaving the door open to making
GATS commitments relating to education services that it does
not consider public. This qualification further underscores the
importance of establishing ECEC programs as publicly owned
and publicly operated systems.

Turning to practical considerations, as long as Canada makes
no commitment of education or child care services, the GATS
imposes few if any constraints on Canadian policy and law relat-
ing to ECEC. Even if the legal picture changes, foreign govern-
ments would likely be reluctant to invoke dispute resolution
under the WTO to assail a popular social program, and would
have no incentive to do so, unless its resident corporations had a
sufficient stake in the Canadian market to warrant such a chal-
lenge. Again the prudent course for governments would be to
preclude foreign and private investment in the ECEC system
they intend to establish.

Procurement

One final area of trade law should be briefly noted because it
represents an area where governments, particularly provincial
and local governments,* still have a fair degree of policy flexibil-
ity, and that is procurement.

Some may argue that if governments procure child care serv-
ices they will largely be exempt from international trade rules.
Thus governments might directly, or through a public agency,
tender for child care services and the successful bidder would
provide services pursuant to a contract with the tendering body.

Quite apart from the policy arguments for and against such
an approach, there are two problems with this argument. The
first arises from the fact that certain NAFTA investment rules,
including the rule on expropriation, apply even to procurement
measures. The second, and more important, is that such a ten-
dering regime is unlikely to be considered government procure-
ment because it does not involve the purchasing of products and
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services by governments and government agencies for their own
consumption, direct benefit or use - which is the common under-
standing of procurement. For these reasons the relative latitude
accorded provincial and local governments with respect to pro-
curement will be of little avail in establishing ECEC programs.

Conclusion

This is only a broad overview of the complex and inter-related
trade rules that affect public policy options concerning child care
and should not be taken as comprehensive or complete. Rather,
this assessment has focussed on what we regard as the most crit-
ical issue for governments seeking to establish new ECEC pro-
grams. This concerns the importance of preserving future public
policy options for child care by taking advantage, while preserv-
ing the integrity, of exceptions and reservations to both NAFTA
and WTO rules that are critical to the viability of social pro-
grams otherwise incompatible with free trade objectives.
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